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Partnership depreciation in I.R.C. & 721 transaction
DISCLOSURE STATEMENT

This advice constitutes return information subject 4o I.R.C.
§ 6103. This advice contains confidential information subject to
attorney-client and deliberative process privileges and if
prepared in contemplation of litigation, subject to the attorney
work product privilege. Accordingly, the Examination or Appeals
recipient of this document may provide it only tc those persons
whose official tax administraticn duties with respect to this
case require such disclosure. In no event may this document be
provided to Examination, Appeals, or other persons beyond those
specifically indicated in this statement. This advice may not be
disclosed to taxpayers or their representatives.

This advice is not binding on Examination or Appeals and is
not a final case determination. Such advice is advisory and does
not resolve Service position on an issue or provide the basis for
closing a case. The determination of the Service in the case is
to be made through the exercise of the independent judgment of
the office with jurisdiction over the case.

ISSUES:

1. Whether assets transferred during the last quarter
of a taxable year by members of a consolidated group of
corporations to a partnership in non-recognition
transactions under I.R.C. § 721, that were placed in
service by the corporations in previous taxable years,
are subject to the mid-quarter convention?

2. Whether assets transferred during the last quarter

of a taxable year by members of a consoclidated group of
corporations to a partnership in non-recognition
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transactions under I.R.C. § 721, that were placed in
service by the corporations in the same taxable year,
are subject to the mid-quarter convention?

CONCLUSIONS:

1. Assets transferred during the last quarter of a
taxable vear by members of a consolidated group of
corporations to a partnership in non-recognition
transactions under I.R.C. § 721, that were placed in
service in previous taxable years, are not subject to
the mid-quarter convention. Rather they must be
depreciated for the period in which the assets were in
service by the respective entities.

2. Assets transferred during the last quarter of a
taxable year by members of a consolidated group of
corporations to a partnership in non-recognition
transactions under I.R.C. § 721, that were placed in
service in the same taxable year, are subject to the
mid-quarter convention.

FACTS AND DISCUSSION:

Subsidiaries of the consolidated parent,
, the predecessor to
+ transferred hotel properties to a newly

formed partnership in in a transaction that qualified for
nonrecognition treatment under I.R.C. § 721. They purportedly

did this for State excise taxes. The partnership was formed on
ﬁ. The assets were not transferred until _
; when the partnership claimed that it commenced

operations. The assets, which totaled over S|HIINNGGE v:2rc
transferred for the partnership interests. The transaction
qualified as a tax-free transaction under I.R.C. § 721. The
transferred assets consisted both of assets placed in service in
years prior to the year in which the transfer occurred and
assets of approximately $_ that were placed into service
by the corporation in the same year as the transfer. The
partnership depreciated the assets under a half-year convention
in the year of transfer. The partners were subsidiary
corporations who were members of the consalidated
return.

The depreciation deduction allowed or allowable under I.R.C.
§ 167(a) is determined by using: (1) the applicable depreciation
method; (2) the applicable recovery period; and (3) the
applicable convention. I.R.C. § 168({a).
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The general rule for determining the proper convention is
contained in I.R.C. § 168(d) (3), which provides that property
prlaced into service during the last 3 months of the year which
exceeds 40% of the aggregate basis of all of the property placed
in service in the taxable year must use the mid-quarter
convention. However, under I.R.C. § 168(i}){(7), the transferee
(the partnership) in a transaction described in I.R.C. § 721, is
treated as the transferor (corporation) for depreciation
purposes., Treas. Reg. § 1.168(d)-1(b) (6) provides that in the
case of property placed in service, the determination is made at
the partnership level. Treas. Reg. § 1.168(d)-1(b)(7) addresses
certain recognition transactions.

It appears that Treas. Reg. § 1.168(d)-1(b) (7) was intended
to address the relationship between I.R.C. § 168(d) {(3) (B} and
I.R.C. & 168(1) (7). Under I.R.C. § 168(d) (3) (B), property
acguired and disposed of in the same taxable year is not taken
into account in determining whether the 40% aggregate rule has
been satisfied. Treas. Reg. § 1.168(d)-1{(b){(7) reinstates that
rule for related parties.

Treas. Reg. § 1.168(d)-1(b) (7} does not apply for the pre-

assets since those properties were initially placed into
service in a year preceding the year in which the property was
transferred and the transfer did not cccur in the same year that
the property was initially placed in service. We agree that
Treas. Reg. § 1.168{(d)-1(k) (7) applies for the assets placed in
service by the corporate transferors in B which were
transferred to the partnership transferees. Although the
transferors were members of a consolidated group, the
partnerships are not considered to be even though the partners
were since the determination is made at the partnership level.
Treas. Reg. § 168(d)-1(b) (6). All of the assets transferred by
the corporate transferors to the partnership transferee were in
the last three months of - These assets were comprised of
two groups: (1) pre-llplaced in service assets; and (2)
placed in service assets. Considering the |JJJliplaced in service
assets as a separate group, R of the assets were placed in
service in the last three months of |l arnd therefore, the mig-
gquarter ccnvention applies.!

! We agree with Revenue Agent Kotval that while ambiguous,
the clear intent of the regulation is to address the iplaced
in service assets. Another way to read the regulation would be
to determine the 40% by comparing the assets placed in service by
the partnership which were acquired e corporations in
against all property transferred in even if acquired pre-
B n that instance, the 40% test would not be satisfied
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I.R.C. § 168(i)(7) provides, in part, that in the case of
property transferred in a transaction described in I.R.C. § 721,
the transferee is treated the same as the transferor for purposes
of determining the depreciation deduction. Since I.R.C. §
168(1) (7) applies in this case, the transferee partnership “steps
into the shoes” of the transferor corporations for depreciation
purposes. 1In other words, the transferee partnership continues
to depreciate the transferred property in the same manner
(recovery period, method, and convention) as the transferor
corporations. The depreciation convention rules discussed above
are applicable when property is initially placed in service. To
the extent that pre-JlMMplaced in service property was
transferred by the transferor corporations in the
convention rules do not come into play upon the transfer of the
property to the partnership. Rather, I.R.C. § 168(1i) (7} applies
and the transferee is considered to be the transferor for
determining the allowable depreciation deductions.

In summary, in the present case, in determining the
depreciation for the pre placed in service property, the
transferred property was held by the transferor corporations for
months and by the transferee partnership for months. The
depreciation allowable for the vear of the transfer should be
allocated on that basis - -yfor the transferor corporations
and for the transferee partnership. The property originally
placed in service in HEl by the corporate transferor which was
transferred to the pbartnership transferee is subject to the mid-
quarter convention because of the application of Treas. Reg. §
1.168(d)-1(b) (7}.

Please contact the undersigned at extension 5072 if you have
any questions. We are requesting post-review from the National
Office. Attached is a client survey which we request that you
consider completing.

ES E. KEE JR,.
istrict Co

l
By: ‘7"><h
WALR E
Seani Attorney

since the Property acquired and transferred in- {$-

does not exceed 40% of the aggregate assets transferred (sl
).




